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1. 
DEFINITIONS

1.1 In this Contract:-

The following definitions shall be used for the purposes of interpreting the Contract. They apply except where the context requires otherwise. Other definitions that are not of general application are stated in the Section where the definition first appears and shall apply only to that Section unless otherwise shown:


"Approved" or "Approval" means approved or approval in writing.


"Associate Company" in relation to corporate body means any other 
corporate body controlled by the same person or persons who control 
the first mentioned corporate body, where "control" has the meaning 
assigned thereto by Section 840 of the Income and Corporation Taxes 
Act 1988.


"the Authority" shall include any designated person who is authorised 
to act on behalf of the Secretary of State for Health in matters 
pertaining to the Contract.


"the Authority's Representative" shall mean the person nominated in 
Section Five - Administrative Instructions - authorised to act on behalf 
of the Secretary of State for Health.


"the Commencement Date" shall be in accordance with the programme 
detailed in Section Three - Scope of Work.


"Commercially Sensitive Information” means the subset of Confidential 
Information listed in Section Six composed of the types of information:



(a) which is provided by either Party in confidence for the period 

set out in Section Six; and/or



(b) that constitutes a trade secret.


"Condition" means a condition within the Contract.

“Confidential Information” means information that falls within the types of information which has been designated as confidential by either Party and included in Section Six - Confidential and Commercially Sensitive Information or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including information which relates to the business, affairs, properties, assets, trading practices, Goods/Services, developments, trade secrets, Intellectual Property Rights, know-how, personnel, customers and suppliers of either Party, all personal data and sensitive personal data within the meaning of the Data Protection Act 1998 and the Commercially Sensitive Information.

"Conflict of Interest" means a situation in which the Contractor or a member of Staff has a private, personal or corporate interest which could appear to influence the objective exercise of his or her work towards the provision of the Services.  


"the Contract" shall mean the agreement concluded between the 
Authority and the Contractor consisting of the following Sections which 
shall be read as one document and which, in the event of ambiguity or 
contradiction between Sections, shall be given precedence in the order 
listed;


	(i) Section One
	Form of Agreement

	(ii) Section Two 
	General Conditions of Contract

	(iii) Section Three
	Scope of Work

	(iv) Section Four
	Schedule of Prices (Rates)

	(v) Section Five
	Administrative Instructions.

	(vi) Section Six
	Confidential and Commercially Sensitive Information




"Contract Period" shall be the period for which the Contract shall 
continue as defined in Section Three - Scope of Work.

"Contract Price" means the price, exclusive of Value Added Tax, payable by the Authority to the Contractor for the performance of the Services in accordance with Section Four - Schedule of Prices (Rates).

“Contracting Authority” means any contracting authority as defined in Regulation 3 of the Public Contracts Regulations 2006 other than the Authority.


"the Contractor" shall mean the company named in the Form of 
Agreement who undertakes to carry out the Services for the Authority 
as is provided by the Contract and, where the Contractor is an 
individual or a partnership, the expression shall include the personal 
representatives of that individual or of the partners, as the case may be 
and the expression may also include any person to whom the benefit of 
the Contract may be assigned by the Contractor with the consent of the 
Authority.


"Contractor's Representative" means the individual authorised to act on 
behalf of the Contractor for the purposes of the Contract.


“Environmental Information Regulations” means the Environmental 
Information Regulations 2004.

"Equipment" includes but is not limited to all equipment, materials, consumables and plant, other than Authority's Property, to be used by the Contractor in the provision of the Services.

“FOIA” means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner in relation to such legislation.

“Information” has the meaning given under section 84 of the Freedom of Information Act 2000.

“Intellectual Property Rights” includes but is not limited to patents, inventions, trade marks, service marks, logos, design rights (whether registrable or otherwise), applications for any of the foregoing, copyright, database rights, domain names, trade or business names, moral rights and other similar rights or obligations whether registrable or not in any country (including but not limited to the United Kingdom) and the right to sue for passing off.


"month" shall mean calendar month.

"Parties" means the Authority and the Contractor as identified in Section 1: Form of Agreement.


"Person" where the context allows, includes a corporation or an 
unincorporated association.


"Personnel" means persons directly employed by the Authority.


"Premises" means the location where the services are to be performed.


"Price" means a price entered in Section Four: Schedule of Prices 
(Rates).


"Rate" means a rate entered in Section Four: Schedule of Prices 
(Rates).


“Requests for Information” shall have the meaning set out in FOIA or 
any apparent request for information under the FOIA or the 
Environmental Information Regulations.

"RRA" means the Race Relations Act 1976 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Commission for Racial Equality in relation to such legislation.


"the Services" shall mean the services to be performed under this 
Contract.


"Site" means the area within the Premises in which the Services are 
performed.


"Staff" means all persons used by the Contractor to perform the 
Services.


"Term" means a term within the Contract.


"Variation" means a properly executed variation to the Contract in 
compliance with Condition 2.1.


 1.2 The interpretation and construction of the Contract shall be subject to the following provisions:

a) a reference to any statute, enactment, order, regulation or other similar instrument shall be construed as a reference to the statute, enactment, order, regulation or instrument as subsequently amended or re-enacted;

b) the headings to Conditions are for ease of reference only and shall not affect the interpretation or construction of the Conditions;

c) references to Conditions are references to Conditions in the Section of the Contract in which they appear, unless otherwise stated;

d) reference to a Clause is a reference to a paragraph within a Condition unless stated otherwise;

e) where the context allows, the masculine includes the feminine and the neuter, and the singular includes the plural and vice versa.

2. 
VARIATION

2.1 The Contract shall not be varied unless such variation is agreed in writing by means of a Variation to Contract Form as set out at Appendix A and agreed with the Authority's Representative.


2.2 In the event of an emergency the Authority shall have the right to vary the Contract by oral instructions given by the Authority's Representative, which shall be confirmed by the issue of a written Variation to Contract - Appendix A - within 7 days.

2.3 The Authority shall have the right to vary the Services at any time, subject to the Variation being related in nature to the Services being provided, and no such Variation shall vitiate the Contract.

2.4 The Contractor may request a Variation provided that:

(a) the Contractor shall notify the Authority's Representative in writing of any additional or changed requirement which it considers should give rise to a Variation within seven days of such occurrence first becoming known to the Contractor;

(b) any proposed Variation shall be fully supported by a quotation as detailed in Condition 2.5.

2.5 The Contractor, within 14 days of being requested by the Authority's Representative or where requesting a Variation pursuant to Condition 2.4, shall submit a quotation to the Authority, such quotation to contain at least the following information:

(a) a description of the work together with the reason for the proposed Variation;

(b) the price, where applicable;

(c) details of the impact, if any, on other aspects of the Contract.

2.6 The price for any Variation shall, unless otherwise agreed between the Parties, be calculated in the following order of precedence:

(a) using the Price or Rates;

(b) prices pro-rata to the Prices or Rates;

(c) prices based on the Prices or Rates.

2.7 The Authority shall either approve or reject any Variation proposed by the Contractor.

2.8 In the event that the Contractor contends that a proposed Variation is outstanding or continues to be required, the Contractor shall update the information contained in his quotation for the proposed variation every month and shall send the updated information to the Authority.

3. 
THE PRICE

3.1 The prices shall be fully inclusive to fulfil the Contract, and shall remain firm for the duration of the Contract.

3.2 All prices shall be strictly net of VAT.

4. 
VALUE ADDED TAX

4.1 The Authority shall pay to the Contractor, in addition to the Contract Price, a sum equal to the Value Added Tax chargeable on the value of the goods and services provided in accordance with the Contract.

4.2 Any invoice or other request for payment of monies due to the Contractor under the Contract shall, if he is a taxable person, be in the same form and contain the same information as if the same were a tax invoice for the purposes of regulations made under the Value Added Tax Act, 1994.

4.3 The Contractor shall, if so requested by the Authority, furnish such information as may reasonably be required by the Authority as to the amount of Value Added Tax chargeable under the Contract and payable by the Authority to the Contractor in addition to the Contract Price. Any overpayment by the Authority to the Contractor shall be a sum of money recoverable from the Contractor under Condition 6 - Recovery of Sums Due.

5. 
PAYMENT

5.1 Unless otherwise stated in the Contract, the Contractor shall submit an invoice for Services completed or Goods delivered to the satisfaction of the Authority, monthly in arrears and payment shall be within 30 days of receipt of a properly prepared invoice.

6. 
RECOVERY OF SUMS DUE

6.1 Whenever under the Contract any sum of money shall be recoverable from or payable by the Contractor, the same may be deducted from any sum then due, or which at any time thereafter may become due, to the Contractor under the Contract or under any other contract with the Authority or with any other Department or Agent of Her Majesty's Government.

7. 
TIME OF PERFORMANCE

7.1 The Contractor shall begin performing the Services or delivering the Goods on the date stated in the Contract and shall complete them by the date stated in the Contract or continue to perform them for the period stated in the Contract (whichever is applicable). The Authority may by written notice require the Contractor to execute the Services in such order as the Authority may decide. In the absence of such notice the Contractor shall submit such detailed programmes of work and progress reports as the Authority may from time to time require.

8. 
PAYMENT OF SUB-CONTRACTORS

8.1. Where the Contractor enters into a sub-contract for the provision of any part of the Services, the Contractor shall ensure that a term is included in the sub-contract which requires the Contractor to pay all sums due to the sub-contractor within a specified period, not exceeding 30 days from the date of receipt of a valid invoice as defined by the terms of that sub-contract.

9. 
CONFIDENTIALITY

9.1
Each Party:


(a)
shall treat all Confidential Information belonging to the other 
Party 
as confidential and safeguard it accordingly; and


(b)
shall not disclose any Confidential Information belonging to the 
other Party to any other person without the prior written consent of the 
other Party, except to such persons and to such extent as may be 
necessary for the performance of the Contract or except where 
disclosure is otherwise expressly permitted by the provisions of this 
Contract or by order of a Court.

9.2
The Contractor shall take all necessary precautions to ensure that all Confidential Information obtained from the Authority under or in connection with the Contract:


(a)
is given only to such of the Staff and sub-contractors engaged to 
advise it in connection with the Contract as is strictly necessary for the 
performance of the Contract and only to the extent necessary for the 
performance of the Contract;

(b)
is treated as confidential and not disclosed (without prior Approval) or used by any Staff or sub-contractors otherwise than for the purposes of the Contract.

9.3
The Contractor shall ensure that Staff or sub-contractors are aware of the Contractor's Confidentiality obligations under this Contract. Where it is considered necessary in the opinion of the Authority, the Contractor shall ensure that Staff or sub-contractors sign a confidentiality undertaking before commencing work in connection with the Contract.

9.4
The Contractor shall not use any Confidential Information it receives from the Authority otherwise than for the purposes of the Contract.

9.5
The provisions of Clauses 9.1 to 9.4 shall not apply to any Confidential Information received by one Party from the other:


(a)
which is or becomes public knowledge (otherwise than by 
breach of this Condition); 


(b)
which was in the possession of the receiving Party, without 
restriction as to its disclosure, before receiving it from the disclosing 
Party; 


(c)
which is received from a third party who lawfully acquired it and 
who is under no obligation restricting its disclosure; 


(d)
is independently developed without access to the Confidential 
Information; or


(e) which must be disclosed pursuant to a statutory, legal or 
parliamentary obligation placed upon the Party making the disclosure, 
including any requirements for disclosure under the FOIA, or the 
Environmental Information Regulations pursuant to Condition 29 
(Freedom of Information).

9.6
Nothing in this Condition shall prevent the Authority:


(a)
disclosing any Confidential Information for the purpose 

of:-


(i)
the examination and certification of the Authority’s 



accounts; or



(ii) 
any examination pursuant to Section 6(1) of the 



National Audit Act 1983 of the economy, efficiency and 


effectiveness with which the Authority has used its 



resources; or

(b)
disclosing any Confidential Information obtained from the 
Contractor:



(i)
to any other Contracting Authority.  All Contracting 



Authorities receiving such Confidential Information shall 


be entitled to further disclose the Confidential Information 


to other Contracting Authorities on the basis that the 



information is confidential and is not to be disclosed to a 


third party which is not part of any Contracting Authority; 


or



(ii)
to any person engaged in providing any services to the 


Authority for any purpose relating to or ancillary to the 


Contract;


provided that in disclosing information under sub-paragraph (b) the 
Authority discloses only the information which is necessary for the 
purpose concerned and requires that the information is treated in 
confidence and that a confidentiality undertaking is given where 
appropriate. 

9.7
Nothing in this Condition shall prevent either Party from using any techniques, ideas or know-how gained during the performance of the Contract in the course of its normal business, to the extent that this does not result in a disclosure of Confidential Information or an infringement of Intellectual Property Rights.

9.8
In the event that the Contractor fails to comply with this Condition 9, the Authority reserves the right to terminate the Contract by notice in writing with immediate effect.

9.9
The provisions under this Condition 9 are without prejudice to the application of the Official Secrets Acts 1911 to 1989 to any Confidential Information.

9.10 The provision of this Condition 9 shall apply during the continuance of this Contract and after its termination howsoever arising without limitation of time. 

10.
DATA PROTECTION 

10.1
Both Parties shall comply with their respective obligations under the Data Protection Act 1998 in the performance of the Contract. 
10.2
Where the Contractor acts as a Data Process or under the Data Protection Act 1998, for the Authority as a Data Controller, it shall act in accordance with the Authority’s instructions. The Contractor shall take appropriate organisational, technical and security measures to protect personal data against unauthorised or unlawful data processing and shall guard against accidental loss or destruction.


11. 
PUBLICITY
11.1 The Contractor shall not make any public statement relating to the existence or performance of the Contract without prior Approval, which shall not be unreasonably withheld.

11.2 The Contractor and his sub-contractors shall not refer to the Authority in any advertisement without the Authority's written consent.

11.3 The provisions of this Condition shall apply during the continuance of this Contract and after its termination howsoever arising, without limitation of time.

12. 
INTELLECTUAL PROPERTY RIGHTS 

12.1 The Contractor hereby assigns to the Authority all Intellectual Property Rights (IPR) owned by the Contractor in any material which is generated by the Contractor and delivered to the Authority in the performance of the Services. These shall include, but are not limited to, any manuals, guidelines, reports, databases that the Contractor creates on the Authority's behalf. The Contractor shall waive all moral rights relating to such material.

12.2 In performing the Services the Contractor shall not infringe the Intellectual Property Rights of any third party. Where there are prior rights or rights of third Parties in any material, the Contractor shall obtain Approval before using the material and this Approval shall include the right of the Authority to use, copy, modify adapt or enhance the material.

12.3 The Contractor shall indemnify the Authority and the Crown against all actions, suits claims, demands losses, charges, costs and expenses which the Authority or the Crown may suffer or incur as a result of or in connection with any breach of this Condition.

12.4 Subject to any prior rights and to the rights of third parties, copyright and every other property right in all reports, documents and things produced or information obtained by the Contractor or which is prepared or obtained under the Contractor's direction or control under this Agreement shall be vested as copyright in the Crown.

12.5 Without prejudice to Condition 13 - Right of Audit, the Contractor and his sub-contractors shall not disclose any specifications, plans, instructions, drawings, patents, models or other information obtained pursuant to or by reason of this Contract, without the written permission of the Authority.

12.6 The provisions of this Condition shall apply during the continuance of this Contract and after its termination howsoever arising, without limitation of time.

13. 
RIGHT OF AUDIT

13.1 The Contractor shall keep secure and maintain until six years after the final payment of all sums due under the Contract, or such longer period as may be agreed between the Parties, full and accurate records of the Services, all expenditure reimbursed by the Authority and all payments made by the Authority.

13.2 The Contractor shall grant to the Authority, or its authorised agents, such access to those records as they may reasonably require in order to check the Contractor's compliance with the Contract.

13.3 For the purpose of:

(a) the examination and certification of the Authority's accounts; or

(b) any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Authority has used its resources;

the Comptroller and Auditor General may examine such documents as he may reasonably require which are owned, held or otherwise within the control of the Contractor and may require the Contractor to provide such oral and/or written explanations as he considers necessary. This Condition does not constitute a requirement or agreement for the examination, certification or inspection of the accounts of the Contractor under Section 6(3)(d) and (5) of the National Audit Act 1983.

14. 
INDEMNITY AND INSURANCE

14.1 The Contractor shall indemnify the Authority fully against all claims, proceedings, actions, damages, legal costs, expenses and any other liabilities in respect of any death or personal injury, or loss of or damage to property, which is caused directly or indirectly by any act or omission of the Contractor. This Condition 14.1 shall not apply to the extent that the Contractor is able to demonstrate that such death or personal injury, or loss or damage, was not caused or contributed to by his negligence or default, or the negligence or default of his Staff or sub-contractors, or by any circumstances within his or their control.

14.2 The Contractor shall effect and maintain with a reputable insurance company a policy or policies of insurance providing an adequate level of cover in respect of all risks which may be incurred by the Contractor, arising out of the Contractor's performance of the Contract, in respect of death or personal injury, or loss of or damage to property. Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Contractor.

14.3 The Contractor shall hold employer's liability insurance in respect of Staff in accordance with any legal requirement for the time being in force.

14.4 The Contractor shall produce to the Authority's Representative, on request, copies of all insurance policies referred to in this Condition or other evidence confirming the existence and extent of the cover given by those policies, together with receipts or other evidence of payment of the latest premiums due under those policies.

14.5 The terms of any insurance or the amount of cover shall not relieve the Contractor of any liabilities under the Contract. It shall be the responsibility of the Contractor to determine the amount of insurance cover that will be adequate to enable the Contractor to satisfy any liability referred to in Condition 14.2.

15. 
CORRUPT GIFTS AND PAYMENTS OF COMMISSION

15.1 The Contractor shall not do (and warrants that in entering the Contract he has not done) any of the following (referred to in this Condition as "prohibited acts"):

(a) offer, give or agree to give to any servant of the Crown any gift or consideration of any kind as an inducement or reward for doing or not doing (or having done or not having done) any act in relation to the obtaining or performance of this or any other contract with the Crown, or for showing or not showing favour or disfavour to any Person in relation to this or any other contract with the Crown;

(b) enter into this or any other contract with the Crown in connection with which commission has been paid or has been agreed to be paid by him or on his behalf, or to his knowledge, unless before the Contract is made particulars of any such commission and the terms and conditions of any such agreement for the payment of it have been disclosed in writing to the Authority.

15.2 If the Contractor, his employees, agents or any sub-contractor, or anyone acting on his or their behalf, does any of the prohibited acts or commits any offence under the Prevention of Corruption Acts 1889 to 1916, with or without the knowledge of the Contractor, in relation to this or any other contract with the Crown, the Authority shall be entitled:

(a) to terminate the Contract and recover from the Contractor the amount of any loss resulting from the termination;

(b) to recover from the Contractor the amount or value of any such gift consideration or commission; and

(c) to recover from the Contractor any other loss sustained in consequence of any breach of this Condition, whether or not the Contract has been terminated.

15.3 In exercising its rights or remedies under this Condition, the Authority shall:-

(a) act in a reasonable and proportionate manner having regard to such matters as the gravity of, and the identity of the person performing the prohibited act;

(b) give all due consideration, where appropriate, to action other than termination of the Contract, including (without limitation to):

(i) requiring the Contractor to procure the termination of a sub-contract where the prohibited act is that of a sub-contractor;

(ii) requiring the Contractor to procure the dismissal of an employee (whether his own or that of a sub-contractor) where the prohibited act is that of such employee.

16. 
CONFLICT OF INTEREST

16.1 The Contractor shall ensure that there is no Conflict of Interest as to be likely to prejudice his independence and objectivity in performing the Contract, and undertakes that upon becoming aware of any such Conflict of Interest during the performance of the Contract (whether the conflict existed before the award of the Contract or arises during its performance), he shall immediately notify the Authority in writing of the same, giving particulars of its nature and the circumstances in which it exists or arises, and shall furnish such further information as the Authority may reasonably require.

16.2 Where the Authority is of the opinion that the Conflict of Interest notified to it under Condition 16.1 is capable of being avoided or removed, the Authority may require the Contractor to take such steps as will, in its opinion, avoid, or as the case may be, remove the conflict and:

a)
if the Contractor fails to comply with the Authority requirements in this respect; or

b)
if, in the opinion of the Authority, compliance does not avoid or remove the conflict,

the Authority may terminate the Contract and recover from the Contractor the amount of any loss resulting from such termination.

16.3 Where the Authority is of the opinion that the Conflict of Interest which existed at the time of the award of the Contract could have been discovered with the application by the Contractor of due diligence and ought to have been disclosed as required by the tender documents pertaining to it, the Authority may terminate the Contract immediately for breach of a fundamental condition and, without prejudice to any other rights, recover from the Contractor the amount of any loss resulting from such termination.

17. 
DISCRIMINATION AND HUMAN RIGHTS

17.1 The Contractor shall not:

(a) 
discriminate directly or indirectly or by way of victimisation or harassment against any person on racial grounds within the meaning of the Race Relations Act 1976 (as amended) ("the 1976 Act") contrary to Part II (Discrimination in the Field of Employment) and/or Part III (Discrimination in Other Fields) of the 1976 Act;


(b) 
contravene Part IV (Other Unlawful Acts) of the 1976 Act.

17.2 The Contractor shall notify the Authority immediately of any investigation of or proceedings against the Contractor under the1976 Act and shall cooperate fully and promptly with any requests of the person or body conducting such investigation or proceedings, including allowing access to any documents or data required, attending any meetings and providing any information requested.

17.3 The Contractor shall indemnify the Authority against all costs, claims, charges, demands, liabilities, damages, losses and expenses incurred or suffered by the Authority arising out of or in connection with any investigation conducted or any proceedings brought under the 1976 Act due directly or indirectly to any act or omission by the Contractor, its agents, employees or sub-contractors.

17.4  In addition to its obligations under Clauses 17.1 to 17.3 above, the Contractor shall ensure that it complies with all current employment legislation and in particular, does not unlawfully discriminate within the meaning of the Race Relations Act 1976 (as amended), the Sex Discrimination Act 1975 (as amended) and 1986, the Disability Discrimination Act 1995 (as amended) and 2005, the Equality Act 2006, the Employment Equality (Religion or Belief) Regulations 2003 [SI 2003 No 1660] (as amended), the Employment Equality (Sexual Orientation) Regulations 2003 [SI 2003 No 1661] (as amended), the Employment Equality (Sex Discrimination) Regulations 2005, the Employment Equality (Age) Regulations 2006, or any other relevant legislation relating to discrimination in the employment of employees for the purpose of providing the Services. The Contractor shall take all reasonable steps (at its own expense) to ensure that any employee employed in the provision of the Services does not unlawfully discriminate within the meaning of this Clause 17.4 and shall impose on any sub-contractor obligations substantially similar to those imposed on the Contractor by this Clause 17.4. 

17.5  The Contractor shall, and shall use reasonable endeavours to ensure that its employees or agents and/or sub-contractors shall, at all times, act in a way which is compatible with the Convention rights within the meaning of Section 1 of the Human Rights Act 1998.

17.6  Subject to Condition 14, the Contractor agrees to indemnify and keep indemnified the Authority against all loss, costs, proceedings or damages whatsoever arising out of or in connection with any breach by the Contractor of its obligations under Clause 17.5. 

18. 
HEALTH AND SAFETY

18.1 The Contractor shall take all measures necessary to comply with the requirements of the Health and Safety at Work etc. Act 1974 and any other Acts, orders, regulations and Codes of Practice relating to health and safety, which may apply to Staff in the performance of the Services.

18.2 The Contractor shall promptly notify the Authority of any health and safety hazards which may arise in connection with the performance of the Services.

18.3 The Authority shall promptly notify the Contractor of any health and safety hazards which may exist or arise at the Authority's Premises and which may affect the Contractor in the performance of the Services.

18.4 The Contractor shall inform all Staff engaged in the provision of Services at the Authority's Premises of all known health and safety hazards and shall instruct those Staff in connection with any necessary safety measures.

18.5 Whilst on the Authority's Premises, the Contractor shall comply with any health and safety measures implemented by the Authority in respect of Personnel and other Persons working on those Premises.

18.6 The Contractor shall notify the Authority's Representative immediately in the event of any incident occurring in the performance of the Services on the Authority's Premises where that incident causes any personal injury or any damage to property which could give rise to personal injury.

19. 
TRANSFER AND SUB-CONTRACTING

19.1 The Contractor shall not assign, sub-contract or in any other way dispose of the Contract or any part of it without prior Approval. Approval of a sub-contractor shall be signified by the inclusion of the name on Appendix D to Section 5: Administrative Instructions. Names can only be added to this list by a covering Variation.

19.2 The Contractor shall be responsible for the acts and omissions of his sub-contractors as though they were his own.

19.3 On giving notice to the Contractor of not less than 30 days, the Authority shall be entitled to assign any or all of its rights under the Contract to any Contracting Authority, provided that such assignment shall not materially increase the burden of the Contractor's obligations under the Contract.

19.4 Subject to Condition 19.6, the Authority shall be entitled to:

(a) Assign, novate or otherwise dispose of its rights and obligations under this Contract or any part thereof to any Contracting Authority, provided that any such assignment, novation or other disposal shall not increase the burden of the Contractor's obligations pursuant to this Contract; or

(b) Novate this Contract to any other body (including but not limited to any private sector body) which substantially performs any of the functions that previously had been performed by any Contracting Authority.

19.5  Any change in the legal status of the Authority such that it ceases to be a Contracting Authority shall not, subject to Condition 19.6, affect the validity of this Contract.  In such circumstances, this Contract shall bind and inure to the benefit of any successor body to the Authority.

19.6 If the Contract is novated to a body which is not a Contracting Authority pursuant to Condition 19.4(b) or if a successor body which is not a Contracting Authority becomes the Authority pursuant to Condition 19.5 (in the remainder of this Condition both such bodies are referred to as the "transferee"):

(a) The rights of termination of the Authority in Condition 23 and Condition 24 shall be available to the Contractor in the event of the bankruptcy, insolvency or Default of the transferee;

(b) The transferee shall only be able to assign, novate or otherwise dispose of its rights and obligations under this Contract or any part thereof with the previous consent in writing of the Contractor;

(c) The following Conditions shall be varied from the date of the novation or the date of the change of status (as appropriate) as set out below as if the Contract had been amended by the Parties.

(i)  
In Condition 6.1 - Recovery of Sums Due - the words "or with any Department or Agent of Her Majesty’s Government" shall be deleted;

(ii) 
Condition 13 - Right of Audit - ceases to be applicable in the event that the Contract is novated to a private sector body;

(iii)
In Condition 15.1 - Corrupt Gifts and Payments of Commission, the word "Crown" shall be replaced with the word "Authority".
19.7 The Authority shall be entitled to disclose to any transferee any Confidential Information of the Contractor, which relates to the performance of the Services by the Contractor.  In such circumstances the Authority shall authorise the transferee to use such Confidential Information only for purposes relating to the performance of the Services and for no other purposes and shall take all reasonable steps to ensure that the transferee accepts an obligation of confidence.

19.8 To assign the Contract the Authority shall complete the form as set out at Appendix B, amended appropriately.

20. 
SERVICE OF NOTICES AND COMMUNICATIONS

20.1 Except as otherwise expressly provided within the Contract, no notice or other communication from one Party to the other shall have any validity under the Contract unless made in writing by or on behalf of the Party concerned.

20.2 Any notice or other communication which is to be given by either Party to the other shall be given by letter, or by facsimile transmission or electronic mail confirmed by letter. Such letters shall be delivered by hand or sent prepaid by first class post, addressed to the other Party referred to in Section Five – Administrative Instructions. If the other Party does not acknowledge receipt of any such letter, facsimile transmission or item of electronic mail, and the relevant letter is not returned as undelivered, the notice or communication shall be deemed to have been given 3 working days after the day on which the letter was posted.

21. 
SEVERABILITY

21.1 If any provision of the Contract is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed and the remainder of the provisions of the Contract shall continue in full force and effect as if the Contract had been executed with the invalid, illegal or unenforceable provision eliminated. In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purpose of the Contract, the Parties shall immediately commence negotiations in good faith to remedy the invalidity.

22. 
WAIVER

22.1 The failure of the Authority to exercise any right or remedy shall not constitute a waiver of that right or remedy.

22.2 No waiver shall be effective unless it is communicated to the Contractor in writing.

22.3 A waiver of any right or remedy arising from a breach of contract shall not constitute a waiver of any right or remedy arising from any other breach of the Contract.

23. 
TERMINATION ON CHANGE OF CONTROL AND INSOLVENCY

23.1 The Authority may terminate the Contract by written notice having immediate effect if:

(a) the Contractor undergoes a change of control, within the meaning of section 416 of the Income and Corporation Taxes Act 1988 (as amended), impacting adversely and materially on the performance of the Contract; or

(b) where the Contractor is an individual or a firm, the Contractor or any partner in the firm becomes bankrupt or has a receiving order or administration order made against him; or makes any compromise or arrangement with or for the benefit of his creditors; or appears unable to pay a debt within the meaning of section 268 of the Insolvency Act 1986; or any similar event occurs under the law of any other jurisdiction within the United Kingdom; or

(c) where the Contractor is a company, the Contractor passes a resolution or the Court makes an order that the Contractor be wound up otherwise than for the purpose of solvent reconstruction or amalgamation; or a receiver, manager or administrator is appointed on behalf of a creditor in respect of the Contractor's business or any part of it; or the Contractor is unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986; or any similar event occurs under the law of any other jurisdiction within the United Kingdom.

23.2 The Authority may only exercise its right under Condition 23.1(a) within 6 months after a change of control occurs and shall not be permitted to do so where it has agreed in advance in writing to the particular change of control that occurs. The Contractor shall notify the Authority immediately when any change of control occurs.

24. 
TERMINATION ON DEFAULT

24.1 The Authority may terminate the Contract, or terminate the provision of any part of the Services, by written notice to the Contractor with immediate effect if the Contractor is in default of any obligation under the Contract and:

(a) the Contractor has not remedied the default to the satisfaction of the Authority within 30 days, or such other period as may be specified by the Authority, after service of written notice specifying the default and requiring it to be remedied; or

(b) the default is not capable of remedy; or

(c) the default is a fundamental breach of the Contract.

25. 
BREAK

25.1. The Authority shall have the right to terminate the Contract, or to terminate the provision of any part of the Services, at any time by giving 1 month's written notice to the Contractor. The Authority may extend the period of notice at any time before it expires, subject to agreement on the level of Services to be provided by the Contractor during the period of extension.

26. 
CONSEQUENCES OF TERMINATION

26.1 If the Authority terminates the Contract under Condition 24, or terminates the provision of any part of the Services under that Condition, and then makes other arrangements for the provision of the Services, the Authority shall be entitled to recover from the Contractor the cost of making those other arrangements and any additional expenditure incurred by the Authority throughout the remainder of the Contract Period. Where the Contract is terminated under Condition 24, no further payments shall be payable by the Authority until the Authority has established the final cost of making those other arrangements.

26.2 If the Authority terminates the Contract, or terminates the provision of any part of the Services, under Condition 25, the Authority shall reimburse the Contractor in respect of any loss, not including loss of profit, actually and reasonably incurred by the Contractor as a result of the termination, provided that the Contractor takes immediate and reasonable steps, consistent with the obligation to provide the Services during the period of notice, to terminate all contracts with sub-contractors on the best available terms, to cancel all capital and recurring cost commitments, and to reduce Equipment and labour costs as appropriate.

26.3 For the purposes of Condition 26.2, the Contractor shall submit to the Authority's Representative, within 20 working days after service of the notice, a fully itemised and costed list, with supporting evidence, of all losses incurred by the Contractor as a result of the termination of the Contract, or the termination of any part of the Services, to be updated only in respect of ongoing costs each week until the Contract is terminated.

26.4 The Authority shall not be liable under Condition 26.2 to pay any sum which, when added to any sums paid or due to the Contractor under the Contract, exceeds the total sum that would have been payable to the Contractor if the provision of the Services had been completed in accordance with the Contract. 

26.5  The Contractor shall return to the Authority all the Authority's Data and all Confidential Information belonging to the Authority.

26.6  The Contractor shall provide the Authority access to:

(a)
all information relating to the Services in the possession or control of the Contractor;

(b)
the Contractor's staff who were involved in the provision of the Services for a period of 6 months following the termination or expiry of the Contract.

26.7  The Contractor shall provide reasonable assistance and co-operation to potential and actual replacement providers of Services to enable them to assess the nature of the Services and any other related issues.

27. 
DISPUTE RESOLUTION

27.1 The Parties will attempt in good faith to resolve any dispute or claim arising out of or relating to this Contract promptly through negotiations between their representatives.

27.2 If the matter is not resolved through negotiation, the Parties will attempt in good faith to resolve the dispute or claim through an Alternative Dispute Resolution (ADR) procedure.

27.3 The performance of obligations under the Contract shall not cease or be delayed by the application of an ADR procedure pursuant to condition 27.2

27.4 If the matter has not been resolved by an ADR procedure within one month of the initiation of such procedure, or if either Party will not participate in an ADR procedure, the dispute shall be referred to arbitration in accordance with Condition 28 below.

28. 
ARBITRATION

28.1 All disputes, differences or questions between the Parties to the Contract with respect to any matter or thing arising out of or relating to the Contract, other than a matter or thing as to which the decision of the Authority is under the Contract to be final and conclusive which cannot be resolved in accordance with Condition 27, and except to the extent to which special provision for arbitration is made elsewhere in the Contract, shall be referred to the arbitration of two persons, one to be appointed by the Authority and one by the Contractor in accordance with the provisions of the Arbitration Act 1996 or any other statutory modification or re-enactment thereof.

29. 
FREEDOM OF INFORMATION
29.1 The Contractor acknowledges that the Authority is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and cooperate with the Authority (at the Contractor’s expense) to enable the Authority to comply with these requirements. 

29.2 The Contractor shall and shall procure that its sub-contractors shall: 


(a)
transfer the Request for Information to the Authority as soon as 
practicable after receipt and in any event within five working days of 
receiving a Request for Information; and


(b)
provide all necessary assistance as reasonably requested by 
the Authority to enable the Authority to respond to a Request for 
Information within the time for compliance set out in section 10 of the 
FOIA or regulation 5 of the Environmental Information Regulations.

29.3 The Authority shall be responsible for determining at its absolute discretion whether the Commercially Sensitive Information and/or any other Information: 


(a)
is exempt from disclosure in accordance with the provisions of 
the FOIA or the Environmental Information Regulations; or 


(b)
is to be disclosed in response to a Request for Information, and 

in no event shall the Contractor respond directly to a Request for Information unless expressly authorised in writing to do so by the Authority. 

29.4 The Contractor acknowledges that the Authority may, acting in accordance with the Department for Constitutional Affairs’ Code of Practice on the Discharge of Functions of Public Authorities under Part I of the Freedom of Information Act 2000, be obliged under the FOIA, or the Environmental Information Regulations to disclose Confidential Information:


(a)
without consulting with the Contractor, or


(b)
following consultation with the Contractor and having taken its 
views 
into account.

29.5 The Contractor shall ensure that all information produced in the course of the Contract or relating to the Contract is retained for disclosure and shall permit the Authority to inspect such records as requested from time to time. 

29.6 The Contractor acknowledges that any lists provided by it outlining Confidential Information (including the sub-set Commercially Sensitive Information) are of indicative value only and that the Authority may nevertheless be obliged to disclose Confidential Information and/or Commercially Sensitive Information in accordance with Clause 29.4. 
30. 
CONTRACTOR'S STATUS


30.1 Nothing in the Contract shall be construed as creating a partnership, a contract of employment or a relationship of principal and agent between the Authority and the Contractor. Accordingly:

(a) the Contractor shall not (and shall procure that his agents and servants do not) say or do anything that might lead any other person to believe that the Contractor is acting as the agent of the Authority; and

(b) nothing in this Contract shall impose any liability on the Authority in respect of any liability incurred by the Contractor to any other person but this shall not be taken to exclude or limit any liability of the Authority to the Contractor that may arise by virtue of either a breach of this Contract or any negligence on the part of the Authority, his staff or agents.
31.
THIRD PARTY RIGHTS

31.1
A person who is not a Party to the Contract shall have no rights pursuant to the Contracts (Rights of Third Parties) Act 1999 to enforce any Term or Condition of this Contract.  

32. 
LAW AND JURISDICTION

32.1 This Contract shall be governed by and interpreted in accordance with English Law and shall be subject to the exclusive jurisdiction of the Courts of England and Wales.
The Agreement is between

THE SECRETARY OF STATE FOR HEALTH of Richmond House, 79 Whitehall, London, SW1A 2NS ("the Authority")

and
THE (“the Contractor”) 
The Authority and the Contractor being together called "the Parties".









WHEREAS:

1.
The Contractor has agreed to undertake the work on producing 
2.
The Authority has agreed to fund this work at a cost of: 

NOW IT IS HEREBY AGREED as follows:
1.
TERMS OF AGREEMENT
1.1
This Agreement comprises 6 Sections as follows:

	(i) Section One
	Form of Agreement

	(ii) Section Two 
	General Conditions of Contract

	(iii) Section Three
	Scope of Work

	(iv) Section Four
	Schedule of Prices (Rates)

	(v) Section Five
	Administrative Instructions.

	(vi) Section Six
	Confidential and Commercially Sensitive Information


1.2
The provision and performance of the Project by the Contractor shall be subject to and in accordance with the terms and conditions set out herein and in the following Sections of the Agreement (as the same may be supplemented or varied from time to time in accordance with the Terms of Agreement and recognising the Contractor’s Limitation of Liability).

IN WITNESS WHEREOF each of the Parties to this Agreement has caused this Agreement to be executed each copy of which shall be deemed to be an original as of the date first above written.

SIGNED:
For: The Authority



For: The Contractor

By: 





By: 


Full Name: 




Full Name: 


Grade/Pay Band: 



Title: 


Date:





Date:
Appendix A

VARIATION TO CONTRACT FORM
CONTRACT TITLE:  
FOR THE PROVISION OF: 


CONTRACT REF: 

VARIATION No

DATE:      /      /

0
BETWEEN:

The Secretary of State to The Department of Health (hereinafter called the Authority) and () (hereinafter called the Contractor) having his main or registered office at (DN:INSERT ADDRESS):

The Contract is varied as follows:

(DN:INSERT DETAILS OF VARIATION)

Words and expressions in this Variation shall have the meanings given to them in the Contract.

The Contract, including any previous Variations, shall remain effective and unaltered except as amended by this Variation.

SIGNED:
For: The Authority



For: The Contractor

By: 





By: 


Full Name: 




Full Name: 


Grade/Pay Band: 



Title: 


Date:





Date: 


DN:   If provided with copies already signed on behalf of the Authority sign both and return one copy to the Authority.  If unsigned, sign both and return both to the Authority for completion.


    Appendix B

NOVATION AGREEMENT

THIS AGREEMENT is made on the    day of     

BETWEEN

(Original Company)

(Company which has taken over the obligations of the Original Company)

SECRETARY OF STATE FOR HEALTH (“The Authority”) whose principal place of business is at Richmond House, 79 Whitehall, London, SW1A 2NS

WHEREAS

This Agreement is supplemental to an agreement dated ( date of contract) between (Original Company) and the Authority (“the Contract”) under which (Original Company) agreed to provide certain services to the Authority.

IT IS HEREBY AGREED AS FOLLOW:

The Contract shall continue in full force and effect from (date of takeover of company) as if (Company which has taken over original company) were named as a party to the Contract in place of (Original company).

All rights, obligations or liabilities  arising under the Contract from the date of this Agreement shall be rights, obligations and liabilities between the Authority and (Company which has taken over original company)

Any existing rights, obligations or liabilities of (Original Company) relating to the performance of the Contract up to the date of this Agreement shall pass to (Company which has taken over original company) and shall be enforceable between the Authority and (Company which has taken over original company) in place of (Original company)

This Agreement shall be governed by and interpreted in accordance with English law and shall be subject to the jurisdiction of the courts of England and Wales.

Signed by:

For and on behalf of (Original company)

Signed by:

For and on behalf of (Company which has taken over the original company)

Signed by:

For and on behalf of the Secretary of State for Health
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