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THE ‘PRINCIPLES’

The 5 ‘Guiding Principles’ of the Code

� Purpose
� Least Restrictive Alternative
� Respect
� Participation
� Resources

THE ‘PRINCIPLES’

The Principles should be considered when 
making decisions about a course of action under 
the Act: COP 1.1

It is NOT unlawful to fail to follow a Principle, b ut 
it may be unlawful either a) to fail to follow a 
Principle without good reason OR b) to ignore 
them altogether.  



THE ‘PRINCIPLES’

The principles inform decisions, they do 
not determine them… The weight  given to 
each principle in reaching a particular 
decision will depend on the context: COP 
1.7

THE ‘PRINCIPLES’

That is not to say that in  making a decision any 
of the principles should be disregarded. It is 
rather that the principles as a whole need to be 
balanced in different ways according to the 
particular circumstances of each decision: COP 
1.9.

CODE OF PRACTICE: WHAT IS ITS STATUS?

Code does  not have the same binding effect as a 
statutory provision or secondary legislation e.g. a  
statutory instrument defining the qualifications 
required of an AMHP.

Code is defined as  ‘Statutory Guidance’.



� Guidance

� R v North Derbyshire Health Authority ex. P Fisher 
(1998)

The difference between a policy which provides 
mere guidance and one which the authority is 
obliged to implement is critical. Policy which is i n 
the form of guidance can be expressed in strong 
terms, and yet fall short of amounting to Direction s 
(which must be followed).

� Guidance

R v SoS for Health ex parte Pfizer (1999)

Government guidance which is expressed in 
unqualified and mandatory language which 
appears to override the clinical judgement which a 
doctor is entitled to exercise in an individual cas e, 
is unlawful .  

� Guidance

In the case of  of R oao Munjaz v Merseycare MHS 
Trust 2005 the House of Lords gave its own 
guidance on the status of the Code of Practice, and  
how it should be used in practice.



CASE STUDY: MUNJAZ PRINCIPLES

Ashqworth Hospital Policy relating to seclusion  of 
patients challenged as being outwith Code of 
Practice  as ‘less frequent medical reviews were 
carried out than were than required by Code’.

UPHELD AS A LAWFUL POLICY

1.  High Security Hospitals 
have particular issues as regards 
seclusion.

UPHELD AS A LAWFUL POLICY

2. Code fails to recognise case 
of some patients requiring longer 
periods of seclusion.



UPHELD AS A LAWFUL POLICY

3. Final decision making 
power must always rest with 
those with legal  
responsibility for 
consequences. 

APPLICATION TO OUR GUIDING PRINCIPLES 

PROBLEM ONE

The force of the COP is limited, by the Munjaz
Principles.

APPLICATION TO OUR GUIDING PRINCIPLES 

PROBLEM TWO

Principles are in any event fairly abstract and cap ably 
of different interpretations



APPLICATION TO OUR GUIDING PRINCIPLES 

PROBLEM THREE

Abstract principles e.g. ‘right to life’ are normall y 
only useful when couched in terms of enforceable 
rights e.g. ECHR v UN Declaration.

APPLICATION TO OUR GUIDING PRINCIPLES 

PRINCIPLE ONE

Decisions under the Act must be taken with a view 
to minimising the undesirable effects of mental 
disorder.

APPLICATION TO OUR GUIDING PRINCIPLES 

PRINCIPLE ONE

1. Maximising the safety and wellbeing (mental 
and physical) of patients.   

2. Promoting their recovery.

3. Protecting other people from harm.          



APPLICATION TO OUR GUIDING PRINCIPLES 

PRINCIPLE TWO

If taking action without a patient’s consent must 
keep restrictions on liberty to a minimum having 
regard to their purpose.

APPLICATION TO OUR GUIDING PRINCIPLES 

PRINCIPLE THREE

Must show respect for diversity, for patient’s 
wishes and follow these where practicable and 
consistent with purposes of decision.

APPLICATION TO OUR GUIDING PRINCIPLES 

PRINCIPLE FOUR

Participation and involvement of patients, their 
carers, their family members and others unless 
particular reasons not to do so.



APPLICATION TO OUR GUIDING PRINCIPLES 

PRINCIPLE FIVE

Must show effective, efficient and equitable use of  
resources.

Mental health act function

Maintaining standards of Mental Health Act practice : a regulator’s perspective
Anthony Deery, Care Quality Commission



Objective of the session

To provide information about the role of the Care Quality Commission

Business as usual

Statutory powers and duties

Benefits of being part of CQC

What is CQC?

Regulator for quality in health and social care.

Commences functions April 2009.

Bringing together existing Commissions:

CQC throughout England

Nine regions matching Government Offices 
/ SHA boundaries

150 local areas matching PCT and Local 
Authority boundaries



CQC’s distinct values

Health and social care

Users, patients, carers and families at the heart of what we do

Outcomes

Independence

Improvement – not the Care Failure Commission

What we MUST deliver

Business Continuity – what does 
that mean for systems, methods 
ways of working ?

Change built around best 
practice from our collective 
experience

April 1st…

CQC’s statutory functions - MHA monitoring 

Set out in Mental Health Act 1983, as amended 2007 …

… and amended by Health & Social Care Act 2008

All Mental Health Act Commission’s statutory functions transfer to 
CQC  (with very minor “tweaks”) 

Function will sit within the wider context of our assessment of mental 
health services



Main statutory duties

Visit people who are detained or on a Supervised Community 
Treatment Order (previously approx 6,000 face to face contacts per 
year)

Provide Second Opinion Appointed Doctor (SOAD) service 
(previously approx 12,000 second opinions per year, now + + + due to 
SCTOs)

Review decisions to withhold mail (High Secure Hospitals)

Currently MHAC provides an annual report on every provider about
their operation of the MHA. CQC’s annual reporting arrangements on 
this are to be confirmed

Advise SofS on the operation of MHA

Publish annual report on MHA (previously Biennial report)

Statutory powers

Discretion to investigate complaints relating to 
“the exercise of the powers and duties of the MHA”

Review deaths of detained patients 

Can require hospitals to provide information (e.g., notifications of 
deaths; notification of detention of under 18 on an adult ward

CQC regulatory toolbox

Registration system

Enforcement

� A new, extended range of powers

Assessment 

� Assessing providers - Provider ratings, aim to move to service level 
assessment

� Assessing commissioners - input into Comprehensive Area Assessment

Accessible information - to support quality

Influencing the policy debate - National Quality Board, working with 
others



Methodology

Monitor the welfare of patients detained under or subject to 
compulsion under the MHA 

Continue to visit – no prescribed frequency

Unit of assessment is the detained patient or person on SCTO

Aggregate findings fed back to the provider 

Ward summary

Annual statement – inform overall risk assessment

Operational arrangements

Secretariat office based in Nottingham (approx 40 staff) continue to 
support MHA function

x 4 Mental Health Operations managers (previously MHAC Regional 
Directors)

Approx 100 Mental Health Act Commissioners (home based, 
providing a minimum of 2 days visiting activity per month)

Approx 100 SOADs 

Service User Reference Panel

Nottingham office

Contact point for service users, carers, mental health professionals, 
whistleblowers

Providing advice and guidance (NOT legal advice)



Importance of integrated health
and social care

Rare but high profile reasons

People with mental health needs often require coordinated support from both health organisations and local 
authorities e.g. treatment, social support, housing, education, welfare benefits etc. 

Care is delivered across a multi-agency care pathway and therefore to focus purely on either the health
or social care end of the spectrum does not tell the story

“ It seemed like quite a few people had pieces of the jig-saw but no-one seemed 

to have the picture on the box” . (Service user 2005)

Laming inquiry – highlighted the comprehensive failure of co-ordinated 

working amongst the key agencies concerned.

“Patient went on to kill after failure of 
mental health trust”
Guardian 2 July 2008

Providing second opinion 
doctor service 

Monitoring Deprivation 
of Liberty Safeguards

Monitoring the 
Mental Health Act

Working with other CQC 
directorates to develop and 
effective  health and social 
care approach on mental health

Providing advice to regional 
teams

Developing CQC 
mental health strategy

Deliverables Wider work

Annual Health Check

And so…………

Q&A Session
Your questions….?




