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Executive summary

After-care under supervision (supervised discharge) under section 25A of the Mental Health Act 1983 will be abolished by the Mental Health Act 2007 with effect from 3 November 2008. The Mental Health Act 2007 (Commencement No. 6 and After-care under Supervision: Savings, Modifications and Transitional Provisions) Order 2008 (“the Order”) specifies statutory requirements for dealing with patients who are on after-care under supervision (ACUS) at that time. 

The following guidance has been prepared by the Department of Health to assist professionals and those involved in the provision of after-care under supervision in implementing the Order, and may be helpful to responsible after-care bodies in ensuring that the requirements of the Order are followed. 

The guidance covers the effect of the Order, the duty of the Community Responsible Medical Officer (CRMO) to make a determination, the options available to the CRMO and the next steps to be taken. The special arrangements for patients whose after-care under supervision  (ACUS) expires around 3 November 2008 are set out. The modifications to the Mental Health Act 1983, as amended, to allow former ACUS patients to go onto supervised community treatment (SCT) are also explained.
1. Effect of the Order 

1.1 The Order will come into force on 3 November 2008. 

1.2. The effect of the Order is that:

· no supervision applications can be accepted on or after 3 November 2008 (even if made before then)

· no renewals of ACUS can take effect after that date

· patients on ACUS (“ACUS  patients”) as at 3 November 2008 will continue to be subject to ACUS for a transitional period (see paragraph 1.3)

· before the end of the transitional period, community responsible medical officers (CRMOs) must examine each ACUS patient and determine the best future option for the patient’s care (see paragraph 2.2).

1.3 The transitional period will last until the patient’s existing period of ACUS expires, or until the end of 3 May 2009, whichever is sooner.  
1.4 Subject to the above, the Order will retain all the relevant provisions applying to ACUS patients during the transitional period. This means, for example, that the duties of responsible after-care bodies in respect of those patients remain in force for that period. The safeguards for patients, such as the right to apply to the Tribunal, will also continue to apply.

2. CRMO’s duty to make a determination
2.1. The role of CRMO will continue in respect of ACUS patients, up to the point the ACUS comes to an end (see paragraph 5.2). 

2.2. The Order requires the CRMO to:

· consult the patient and other parties, in just the same way as required now under section 25H(3) of the Act when the ending of ACUS is in view (subject to the patient’s agreement to consult the nearest relative as per section 25H(4));

· examine the patient;

· determine the right option for the patient on the basis of that examination  within 14 days (for example, if the examination is on 1 December, the determination must be made on 14 December at the latest).

2.3 There is no specific timescale during which the consultation must be carried out (other than, of course, it must be before the determination). It can take place before, on or after 3 November 2008, and before or after the examination. It should, of course, inform the subsequent determination.

2.4 The examination can be carried out before, on or after 3 November 2008, subject to the requirement for the determination to be made no later than 14 days afterwards.

2.5 The determination required under the Order, as above, cannot be made until 3 November 2008 at the earliest. It can be made at any point within the transitional period. 

2.6 This means that:

· if a patient’s ACUS expires on or before 3 May 2009, the determination must be made between 3 November 2008 and the date the ACUS expires

· if the patient’s ACUS is not due to expire until after 3 May 2009, the determination must be made between 3 November 2008 and the end of 3 May 2009. 
2.7 In either case, it will be important to allow time for action to be taken as per the determination (see paragraph 4.2). This must be completed by the relevant date as above.

2.8 It is recommended that CRMOs review the circumstances of all ACUS patients under their care in good time to establish when to carry out the processes of consultation, examination and determination. If the deadline as above is not met, the patient will automatically cease to be subject to ACUS.
2.9 It would be good practice to note the dates of the examination and  determination, and the outcome, in the patient’s notes. 

3. Special arrangements for patients whose ACUS expires around 3 November 2008

Patients whose ACUS expires on or before 2 November 2008

3.1 A period of ACUS can be renewed, in the usual way, to take effect from dates up to and including 3 November 2008. The Order makes provision for patients whose ACUS expires on 2 November 2008 to allow renewal, if appropriate, to take effect from 3 November 2008. The provisions of the Mental Health Act 1983 covering such renewals are to continue in force for such patients to ensure that they do not fall into a “legislative gap”.

Patients whose ACUS is due to expire on or shortly after 3 November 2008

3.2 No renewal of ACUS may be made, at any time, which would take effect after 3 November 2008 (even if an examination for the purpose of renewal has taken place before then).

3.3 There may be patients whose period of ACUS is due to expire on or shortly after 3 November 2008. Because the determination required by the Order cannot be made until 3 November 2008 at the earliest, the Order extends the ACUS period of these patients, without the need for a renewal report, until the end of 9 November 2008. This is to allow time for determinations to be made and action taken as appropriate.

3.4 Patients whose ACUS would have expired on 3 November 2008, or on any date up to and including 8 November 2008, will therefore continue to be subject to ACUS up to the end of 9 November 2008. Note that this extension of ACUS applies only to this limited group of patients. It will be important to identify any patients in this group in good time to ensure the determination and follow-up action can be completed by 9 November.

3.5 Careful timing of the examination will be needed for these patients. CRMOs may find it helpful to defer the examination which would have been required for the purpose of renewal, and instead examine the patient nearer the 3 November date. An examination carried out more than 14 days before 3 November 2008 cannot be used for the determination required by the Order and a further examination would then be required. 

3.6 Where ACUS expires on or after 9 November 2008, the usual arrangements apply (see paragraph 2.6).

4. The CRMO’s determination 

4.1. The CRMO must decide the right option for each patient. In so doing the CRMO must determine if the patient meets the criteria for:- 

· guardianship, under section 7(2) of the Act

· supervised community treatment (SCT), under the criteria in section 17A of the Act, as modified for ACUS patients (see paragraph 7.2)

· detention under section 2 (for assessment) or section 3 (for treatment) of the Act

· none of the above.

4.2. As a result of the determination the CRMO may:

· discharge the patient

· make a community treatment order (CTO), subject to the agreement of an approved mental health professional (AMHP)

· complete a medical recommendation in support of a potential application for guardianship

· complete a medical recommendation in support of a potential application for detention under section 2 or section 3.

4.3 Note that even if the patient meets the relevant criteria, CRMOs are not required to make a medical recommendation for guardianship or detention, or to make a CTO, if they do not think it appropriate to do so. Similarly, the CRMO’s determination does not require an AMHP to make an application for guardianship or detention, or to agree to a CTO. 

4.4 Where no subsequent application is made for guardianship or detention in hospital, or no CTO is made, the Order requires that these patients will cease to be subject to ACUS 14 days after the CRMO’s determination - see paragraph 5.2. However it would be good practice for the CRMO to discharge such a patient from ACUS immediately.

4.5 All the options above are subject to the usual requirements of the Act, and are made under the usual powers (with some modifications in the case of patients going onto SCT. See paragraphs 7.1 ff).

4.6 Any recommendation for guardianship or detention must comply with section 12 of the Act and be made on the usual statutory form. (Note that there will be new statutory forms for medical recommendations from 3 November, which must be used in all cases, including for ACUS patients under the Order.) If CRMOs decide to make such a recommendation they must immediately notify the local social services authority (LSSA) for the area in which the ACUS patient resides. The LSSA must consider that notification sufficient reason to arrange for an AMHP to consider whether a relevant application needs to be made. 

4.7 The patient will not, of course, be subject to guardianship or detention unless a second recommendation and an application are made as per the relevant requirements in sections 11-13 of the Act, in the usual way. 

4.8 If the patient does not meet the criteria for guardianship, SCT or detention, then the CRMO must immediately discharge the patient from ACUS. Discharge should be in accordance with section 25H of the Act. However there is no requirement to consult the patient and other parties again, as would have been required under section 25H(3), as such consultation will have already taken place. (See paragraph 2.2.) Patients and other parties should be informed about the decision, as required under section 25H(6). Note that the patient will remain eligible for after-care services under section 117 in the usual way, although PCTs and LSSAs may, if they wish, assess whether the patient continues to require those services.
5. Next steps

5.1 It is important to note that the CRMO’s determination will need to be followed without delay by the appropriate action as in paragraph 4.2 above. If no action is taken within 14 days of the determination, the patient will automatically cease to be subject to ACUS. (So if the CRMO makes a determination on 14 December, the follow-up action must be taken by the end of 27 December at the latest.)
5.2 The Order provides that a patient ceases to be an ACUS patient as soon as the first of the following happens:

· the patient is discharged

· a CTO is made and the patient goes onto SCT

· the patient becomes subject to guardianship

· the patient is admitted to hospital under section 3

· the patient is admitted to hospital under section 2, following a recommendation made under the Order

· 14 days have passed after the determination as above but the appropriate action has not been completed  

· the Tribunal discharges the patient

· the patient’s period of ACUS expires 

· the end of the transitional period - 3 May 2009. After this point ACUS no longer has any legal validity.

5.3 It would, of course, be better practice to discharge patients in accordance with the usual procedures than simply to allow ACUS to lapse for one of the reasons above.

5.4 The responsible after-care bodies should inform the Tribunal immediately if an ACUS patient who has made an application to the Tribunal is no longer subject to ACUS as a result of a determination under the Order. (That application will fall, but if the patient has gone onto SCT or become subject to detention or guardianship, they may make a fresh application under the usual rules.)

6. Information for patients

6.1 CRMOs and supervisors should ensure that ACUS patients are told about these transitional arrangements and what they mean. It will be important that patients understand why and when they cease to be ACUS patients, and are given an explanation of their new situation.

7. Special provisions relating to SCT

7.1. SCT is different from ACUS and it does not follow that an ACUS patient will meet the criteria for SCT. However, given that SCT and ACUS both involve treatment in the community, SCT may be the most appropriate option for some ACUS patients. The Order modifies the provisions of the Act relating to SCT insofar as they apply to these patients, so that ACUS patients can go onto SCT without having to be detained again in hospital first. 

7.2. For example, the Order modifies the power in section 17A to make a community treatment order (CTO) so that a CTO can be made in respect of an ACUS patient.  For these patients section 17A(1) is modified to read

“The community responsible medical officer may by order in writing direct that a patient subject to after-care under supervision cease to be subject to such supervision subject to his being liable to recall in accordance with section 17E below”. 

7.3. The criteria for SCT are otherwise the same as for detained patients, and in practice the CRMO and an AMHP will need to make the same assessment of an ACUS patient’s suitability for SCT. The CRMO takes on the role of the “responsible clinician” for the patient, in deciding whether the patient should go onto SCT. The CRMO will need to be satisfied that it is necessary that the responsible clinician who would be in charge of the patient (who may or may not be the CRMO who is making the determination) should be able to exercise the power to recall the patient to hospital. 

7.4. If the CRMO considers that the criteria for SCT are met, the CRMO may make a CTO, provided that an AMHP agrees, in the usual way. The CTO is to be made using the same statutory form (CTO1) as for detained patients. The Order provides that the form is valid for ACUS patients and that the references to “responsible clinician” may be taken to refer to CRMO in this context. No special amendments to the form are required. Note that it will be vital that the date on which the CTO is to be effective should be before the patient’s ACUS otherwise comes to an end (see paragraph 5.2), or else the CTO will not be valid.

7.5 The patient’s responsible hospital will be one of the following:

· the hospital where the patient was detained under the Act immediately before going onto ACUS (or, if that hospital has since closed, the successor hospital to that hospital), or

· a suitable alternative hospital identified by the CRMO, with the agreement of the managers of that hospital.

7.6 The CRMO may need to identify an alternative hospital if, for example, there is no hospital which is perceived to be the successor to the patient’s original hospital. This might also be considered in other circumstances, such as where the patient has moved away from the area of the first hospital. It will of course be possible to reassign responsibility for the patient subsequently, if this proves necessary, using Form CTO10 under the usual rules.

7.7 In the unlikely event that no suitable hospital can be found to take on the role of responsible hospital, reference must be made to the Secretary of State for Health who will direct a hospital to take on the role. 

7.8. A former ACUS patient on SCT is treated exactly as any other SCT patient. The same rules regarding conditions, extension of the CTO, discharge, processes for recall and revocation of the CTO apply. (See the Code of Practice for guidance on these matters.)

7.9. The patient is of course entitled to the same safeguards (eg powers of nearest relative, right of application for discharge to the hospital managers and the Tribunal) as any other SCT patient. Similarly, the normal rules regarding the requirement for a Part 4A certificate will also apply.

7.10. If the patient’s CTO is revoked then the patient may be detained in hospital for treatment. The patient will be treated as if detained under section 3 of the Act on the day the order is revoked, even if they were detained under an order or direction under Part 3 of the Act before going onto ACUS. A fresh renewal period begins, and they must be referred straightaway to the Tribunal, as for other SCT patients whose CTO has been revoked. 

8. Further points to note

8.1 If an ACUS patient is admitted to hospital for assessment under section 2 of the Act before a determination is made under the Order, ACUS does not fall for that reason and a determination must still be made under the Order.

8.2 It will remain an offence to ill-treat or wilfully neglect an ACUS patient during the transitional period.
For further information contact mentalhealthact2007.gsi.gov.uk
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